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Information note 
Equality Act 2010 

Summary

1. The Equality Act was passed by Parliament immediately before the General Election was called, receiving Royal Assent on 8 April 2010. It has two main purposes – to harmonise UK discrimination law, and to strengthen the law to support progress on equality.
2. It is a complex and lengthy piece of legislation of several Parts and Chapters running to 239 pages. 
3. The Act is being introduced in stages.This note examines key areas of the Act that have commenced on 1 October 2010 and have an impact on CYC as an employer, service provider, a body commissioned by other public bodies, as well as a body that commissions services from others. 
4. The note draws on material provided by the Equality and Human Rights Commission (EHRC), the Government Equalities Office (GEO) and the Local Government Information Unit (LGIU)
5. There are  provisions that the Government has decided to set aside for the time being, without consulting. Most notable amongst these is the public sector socioeconomic duty i.e. the duty to consider how strategic decisions, such as funding priorities and setting area and corporate objectives, might help to reduce the inequalities associated with socio-economic disadvantage in education, health, housing, crime rates, and other quality of life determinants.
6. There are also provisions that the Government is still considering and are expected to commence in April 2011 and beyond. The ones that relate to the public sector at strategic level are also summarised in the note.
Provisions that commenced on 1 October 2010

7. The Act applies to all organisations public, private and voluntary that employ staff and/or sell goods and services and provide facilities, whether a charge is made for them or not.

8. The Act covers “the protected characteristics” of :

· age

· disability i.e. anyone who has or has had a disability in the past. According to the Government Equality Office Disability Equality Act Quick Start Guide (http://www.equalities.gov.uk/equality_act_2010/equality_act_2010_what_do_i_n.aspx )  “disability” means a physical or mental impairment that has a substantial and long term adverse effect on the ability to carry out normal day-to-day activities. “Substantial” means more than minor or trivial. ” Physical impairment” covers long term medical conditions ( e.g. asthma, diabetes) and fluctuating or progressive conditions e.g. motor neurone disease. “ Mental impairment” covers mental health conditions such as bipolar, learning difficulties such as dyslexia and learning disabilities such as autism, Down’s syndrome. Some people including those with severe disfigurement not deliberately acquired, cancer, multiple sclerosis and HIV/AIDs are classed as having “deemed disabilities” and are automatically protected by the Act. 

· gender reassignment

· race

· religion or belief

· sex ( gender)

· sexual orientation

· marriage and civil partnerships 
· pregnancy and maternity
9. The Act places a general duty on all employers and goods, services and facilities providers not to discriminate harass or victimise. 

10. Specifically, the Act outlaws:

· Direct discrimination arising from being treated unfavourably because of a protected characteristic. There is provision in the Act for direct discrimination, because of the combination of two protected characteristics (dual discrimination), but at the time of writing this note the Government is still considering whether to implement this.

· Discrimination arising from disability, where a person is treated unfavourably because of something connected with their disability and the unfavourable treatment cannot be justified as meeting a legitimate objective in a “fair, balanced and reasonable way” e.g. other legislative requirements. A service provider and employer must  show that they have considered fully the negative impact on the disabled person before any lawful unfavourable treatment is applied as well as state the reason for applying it. Equality Impact Assessments help them do this. 
· Indirect discrimination as it relates to situations where the use of an apparently neutral practice, provision or criterion puts people with a particular protected characteristic at a disadvantage when compared with others who do not share that characteristic, and applying the practice, provision or criterion cannot be objectively justified. Protection against indirect discrimination, does not apply in pregnancy and maternity.

· Harassment. Behaviour deemed offensive by the recipient. Employees and service users can claim they find something offensive even when it is not directed at them. They can also claim for harassment by people that the organisation does not directly employ, such as a contractor or another service user. 

· Victimisation. Discrimination against someone because they made or supported a complaint under Equality Act legislation. 

· Associative discrimination: direct discrimination against someone because they are associated with another person with a protected characteristic. This includes carers of disabled people and elderly relatives, who can claim they were treated unfairly because of duties that had to carry out at home relating to their care work. It also covers discrimination against someone because, for example, their partner is from another country. 

· Discrimination by perception: direct discrimination against someone because others think they have a protected characteristic (even if they don't).

Implications

11. The Act places an anticipatory duty on employers and providers of services, goods and facilities. This is the duty not to discriminate against, harass or victimise, also referred to as the “general duty”. Assessment of the potential impact of policies on people with protected characteristics is inherent in this duty. Public bodies must, in exercising their functions, have paid due regard to the need to eliminate discrimination, harassment and victimisation. To do that and demonstrate that they have done that, they need to understand how their policies and practices affect or could affect people with protected characteristics.This means that until the EHRC brings out different guidance, Equality Impact Assessments remain an essential compliance and risk management tool. This is particularly important when making decisions ( including budget decisions) that affect people with protected characteristics. 
12.  The Equality and Human Rights Commission Code of Practice
  laid before Parliament refers  to the duty to make reasonable adjustments for disabled people.  In the case of those providing “public functions”, the duty comprises three requirements:
a. Where a provision, criterion or practice puts disabled people at a substantial disadvantage  compared with those who are not disabled, to take reasonable steps to avoid that disadvantage.
b. Where a physical feature puts disabled people at a substantial disadvantage compared with people who are not disabled to avoid that disadvantage or adopt a reasonable alternative method of providing the service or exercising the function.
c. Where not providing an auxiliary aid puts disabled people at a substantial disadvantage compared with people who are not disabled, to provide that auxiliary aid.
13. In terms of accessible information, the EHRC Code of Practice mentioned above states that “…where a provision, criterion or practice places a disabled person at a substantial disadvantage, and this relates to the provision of information, the steps which it is reasonable to take include steps to ensure that the information is provided in an accessible format”
. The following example is offered in relation to this: “A museum is reviewing the accessibility of its information literature for customers. It decides to change the print size and redesign the appearance of its pamphlets and literature. This makes the information more accessible to its partially sighted clients. It ensures that information is provided using clear accessible language, which makes it easier for some people with hearing impairment (for whom English is in effect a second language) and learning disabilities to access it. These are likely to be reasonable steps for the museum to take. Depending on the size and resources of the museum it may also need to provide auxiliary aids or services, such as Braille or easy-read versions of the information, for people with other impairments ,,,”
14. The general positive action provisions (section 158), together with those relating specifically to the selection of candidates by political parties (sections 104 & 105), came into force on 1 October 2010. Ministers have recently announced that the provisions that relate to positive action in recruitment and promotion (section 159) will come into force in April 2011. The term ‘positive action’ covers a range of measures which organisations can use where those with a “protected characteristic” experience some sort of disadvantage because of that characteristic have particular needs linked to that characteristic or are disproportionately under-represented in a particular activity. Where any of these conditions apply, positive action can be taken to overcome that disadvantage, meet that need or encourage participation in that activity.Positive action can be taken in relation to a wide range of activities, such as employment, education, training and service delivery. Positive action measures can be used to counteract the effects of past discrimination so that people in such groups have equal opportunities to achieve their potential. All forms of positive action are entirely voluntary, whether those measures relate to employment, the provision of services or the work of political parties. Recruitment or promotion must still be based on merit.  A person cannot be appointed just because they possess a protected characteristic. That would be positive discrimination, which continues to be unlawful. 

15. There is now a ban on asking prospective employees about their health and disabilities as part of the interviewing process. Even though employers can screen their health once an offer of work is made, if they then rescind the offer based on the findings of the screening, the candidate may have grounds for discrimination. While this obviously protects disabled people, it is a cause for concern for many employers who want to know how much time an employee may need off work before employing them, or how their condition could affect their ability to work.

16. Council may be liable for offence caused by people it does not directly employ, such as contractors or people visiting our premises. This is  'harassment by a third party'. It means that council could be held responsible if a customer tells racist jokes on our premises. Also the definition of harassment now means an employee who simply overhears an offensive comment, even if it's not directed at them, can hold us legally responsible for it. We need to make sure that everyone understands the rules and implications  and that relevant codes of conduct for councillors, staff, customers, contractors and bodies that we outsource services to and from are amended accordingly. 

17. Until the new Public Sector Equality Duty comes into force ( expected in April 2011)  the existing Race Equality, Disability and Gender Equality Duties will continue to apply. This means that  Equality Impact Assessments and a Single Equality Scheme are still a requirement.
18. Regarding equal pay, the Act essentially keeps the law on equal pay between men and women as it was. It makes two specific changes. Firstly it provides that individuals who discuss their pay with one another to find out if there might be pay discrimination going on are protected from victimisation, even if their employment contract requires them not to discuss their pay. Secondly, it allows a claim of direct discrimination to be made in respect of pay even if there is no real comparator.
19. Claims under the Act can be brought by individuals or groups of individuals. Employment claims are considered by Employment Tribunals. Employment tribunal judges can recommend changes to the practise of an entire organisation rather than just to the way an individual or group of individuals is treated. 

20. It is expected that after April 2011, people can bring a 'dual discrimination' claim, meaning the tribunal assesses the impact of the two protected characteristics in conjunction (e.g. “age and disability”) where before they considered one protected characteristic (e.g. “age” or “disability”) - which often did not reveal the full extent of the discrimination, as discrimination on two grounds is often worse than just one. However, only two characteristics can be combined, no more. 

21. Carers of disabled or elderly relatives can claim discrimination by association if they feel they have been discriminated against or mistreated in the office because of their home duties. (There are six million carers in the UK.) 

Provisions expected to commence after 1 April 2011
The Public Sector  Equality Duty 

22. In the case of public sector bodies and bodies that perform public functions, the Act places a duty to eliminate discrimination, promote equality of opportunity and foster good relations between different groups. This is the Public Sector Equality Duty and it relates to all of the protected characteristics mentioned in the Act, except marriage and civil partnerships. In previous legislation this duty  used to relate to race, disability and gender only. 

23. The public sector duty requires public bodies to consider and try to deal with the effects of strategies, policies, practices and spending decisions, on people and staff with protected characteristics. It is highly likely that Equality  Schemes and Equality Impact Assessments will remain as the instruments for this.

24. The Government has recently consulted on draft regulations to help public bodies  perform the duty. This consultation ended on 10 November 2010. The regulations are expected in early 2011 and the Government aims to bring the Public Sector Equality Duty into force in April 2011.
25. An information  note about the Public Sector Equality Duty will be issued as soon as the Government has finalised the regulations and guidance about this duty.
Public Sector Equality Duty: Commissioning and procurement

26. The Act provides for the  public sector equality duty to be “passed on” to private and non-public sector bodies via procurement and partnership arrangements. This places a requirement on public bodies to ensure that their contractors and bodies they procure from also meet the requirements of the duty, during both the tendering process and throughout the contract period. 

Publishing data that show that the public sector meets the duty

27. The Secretary of State is given powers to require public bodies to publish such data. The Equality and Human Rights Commission will set out the standard requirements for the equality data to be published by different types of public bodies in its statutory Code of Practice and non-statutory guidance on the Equality Duty. 

28. It is expected that data will have to be broad enough to give the public a full picture of equality in the workplace and in public service provision. It is likely to include raw data; routine monitoring data; staff, customer or population surveys; data about complaints; statistics collected by external bodies, such as the Office of National Statistics etc.

Implications

29. Although the Government intends to bring the Public Sector Equality Duty  into force in April 2011 after the budget for 2011-12 is be set, assessment of the potential impact of policies, practices and decisions on people with protected characteristics is inherent in the public sector Equality Duty.  Therefore,  in arriving at their budget recommendations to Council, the Executive and CMT should ensure that the budget focuses on achieving real, measurable equality outcomes and be mindful of the duty to: 
a. eliminate discrimination and any other conduct that is prohibited under the Act, 

b. advance equality of opportunity 

c. foster good relations between different groups of people with protected characteristics and other groups
30. Further, as a result of the requirements regarding commissioning and  procurement, CYC will need to review and if needed amend relevant policies, strategies and practices to bring them up to date with requirements by April 2011. In line with such requirements we also have to review:

· current strategic partnering arrangements with non-public sector partners, to ensure that they have plans in place to meet the new duty within a reasonable timeframe during the life-time of contracts they have with us.

· future strategic partnering arrangements, to ensure that we select  partners that  meet  the single duty requirements 

We may have to support partners to do this. The Equality  Leadership Group is currently progressing both these reviews.

Evie Chandler

Corporate Equality and Inclusion Manager

December 2010
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